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The issue is whether the refusal of the Office of Workers Compensation Programs to
reopen appellant’s case for further consideration of the merits of her claim, pursuant to 5 U.S.C.
§ 8128(a), constituted an abuse of discretion.

The Board has duly reviewed the case record in the present appeal and finds that the
refusal of the Office to reopen appellant’s case for further consideration of the merits of her
claim pursuant to 5 U.S.C. § 8128(a), did not constitute an abuse of discretion.

The only decisions before the Board on this appea are the Office’s February 23, 1999
and June 2, 1998 nonmerit decisions, denying appellant’s application for a review on the merits
under 5U.S.C. § 8128(a) of its February 24, 1998 decision." Because more than one year has
elapsed between the issuance of the Office’s February 24, 1998 merit decision and June 1, 1999,
the date appellant filed her appeal with the Board, the Board lacks jurisdiction to review the
February 24, 1998 merit decision.?

To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees Compensation Act,® the Office's regulations provide that a claimant must:
(1) submit such application for reconsideration in writing; and (2) set forth arguments and
contain evidence that either (i) shows that the Office erroneously applied or interpreted a specific
point of law; (ii) advances arelevant legal argument not previously considered by the Office; or

! By merit decision dated February 24, 1998, the Office denied appellant’s request for modification of the
decision reducing her loss of wage earning based upon her capacity to earn wages as a museum technician.

220 C.F.R. 88 501.2(c); 501.3(d)(2).

®5U.S.C. §§ 8101-8193.



(iii) constitutes relevant and pertinent new evidence not previously considered by the Office.*
To be entitled to a merit review of an Office decision denying or terminating a benefit, a
claimant must aso file his or her application for review within one year of the date of that
decision.” The Board has found that the imposition of the one-year time limitation does not
constitute an abuse of the discretionary authority granted the Office under section 8128(a) of the
Act.® When a claimant fails to meet one of the above-mentioned standards, it is a matter of
discretion on the part of the Office whether to reopen a case for further consideration under
section 8128(a) of the Act.” However, the Office, through its implementing regulations, has
imposed limitations on the exercise of its discretionary authority under 5 U.S.C. § 8128(a).
Evidence that repeats or duplicates evidence already in the case record has no new evidentiary
value and does not constitute a basis for reopening a case.? Evidence that does not address the
particular issue involved is irrelevant and also constitutes no basis for reopening a case.”

Sections 10.138(b)(1) and 10.608(a) of the Office's implementing regulations state that a
timely request for reconsideration may be granted if the Office determines that the employee has
presented evidence and/or argument that meets at |east one of the standards described in sections
10.138(b)(1) and 10.606(b)(2). Sections 10.138(b)(2) and 10.608(b) state, however, that where
the request is timely but fails to meet at least one of the standards described in sections
10.138(b)(1) and 10.606(b)(2), or where the request is untimely and fails to present any clear
evidence of error, the Office will deny the application for reconsideration without reopening the
case for areview on the merits.

In its June 2, 1998 decision, the Office correctly found that appellant failed to meet any
one of the standards articulated in section 10.138(b)(1). Similarly, in its February 23, 1999
decision, the Office properly determined that appellant failed to meet any one of the standards
articulated in section 10.606(b)(2).

By letter dated May 3, 1998, appellant requested reconsideration of the Office's
February 24, 1998 merit decision. In support of the request, appellant reiterated her arguments
regarding her inability to perform the selected position of museum technician, that the selected
position was not within commuting distance and that the Office physicians did not evaluate her
ability to perform the selected position. No new medical evidence was submitted.

20 C.F.R. §8 10.138(b)(1), 10.138(b)(2). 20 C.F.R. § 10.138(b) (1998) was the relevant regulation in effect at
the time of the June 2, 1998 decision. The new regulations promulgated November 25, 1998 and effective
January 4, 1999, contain identical requirements; see 20 C.F.R. 8§ 10.606(b), 10.608 (1999). Thus, 20 C.F.R.
§ 10.606(b) was the relevant regulation in effect at the time of the February 23, 1999 decision.
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By nonmerit decision dated June 2, 1998, the Office reviewed appellant’ s arguments and
determined that they had been previously addressed in the prior merit decisons. Thus, the
Office found that merit review was not warranted.

In a letter dated February 5, 1999, appellant requested reconsideration and reiterated her
arguments regarding her inability to perform the selected position, that the physicians were never
given a copy of the position description for a museum technician, that she was not qualified to
perform the selected position and that the Office erred in relying upon the opinion of
Dr. BorisPorto. Appellant did not submit any evidence in support of her request for
reconsideration.

By nonmerit decison dated February 23, 1999, the Office reviewed appellant’s
arguments and determined that they had been previously addressed in the prior merit decisions.
Thus, the Office found that merit review was not warranted as appellant failed to submit relevant
new evidence and failed to advance legal arguments not previously considered.

In her letters requesting reconsideration, appellant did not submit any new evidence and
did not argue that the Office erroneously applied or interpreted a point of law. Nor did she
advance a relevant legal argument not previously considered by the Office. Appellant merely
requested reconsideration of the denial of her clam and reiterated her arguments regarding her
inability to perform the selected position of museum technician, that the selected position was
not within commuting distance and that the Office physicians did not evaluate her ability to
perform the selected position. Therefore, the Office properly denied her request for
reconsideration.

The February 23, 1999 and June2, 1998 decisions of the Office of Workers
Compensation Programs are hereby affirmed.
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